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Abstract. In international documents, various definitions of torture have been presented,
with the most comprehensive and reasonable being the definition provided in the Convention
Against Torture of 1984. Article 1 of this Convention states that, for the purposes of the
Convention, the term "torture" refers to any intentional act that causes severe physical or mental
pain or suffering to a person, for the purpose of obtaining information or confessions from him
or a third person. It also encompasses punishing a person for an act that he or a third person
has committed or is suspected of committing, or threatening or coercing him or a third person.
Punishment based on any form of discrimination is also considered torture. However, the same
article adds that pain and suffering resulting from the inherent or incidental characteristics of
lawful penalties are excluded from this definition. Among the international guarantees against
torture in the international legal system are the Convention Against Torture of 1984, the
Universal Declaration of Human Rights, the International Covenant on Civil and Political
Rights, the Geneva Conventions, the Statute of the International Criminal Court, the European
Convention on Human Rights, the American Convention on Human Rights, and the African
Charter on Human and Peoples' Rights. Establishing the position of the prohibition of torture in
the international legal system as one of the absolute principles contributes to preventing
violations of the prohibition of torture, upholding human rights, and ensuring fair trials within
the judicial process.

Keywords: Fundamental principles, international law, absolute right, torture, fair trial,
international guarantee.
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oannoe 6 Koneenyuu npomus noimox 1984 2o0a. Cmamws 1 smoii Kongenyuu enacum, umo 0is
yeneti Konsenyuu mepmun «nolmka» OMHOCUMCA K J110OOMY NPEOHAMEPEHHOM) OelCmauUro,
KOmopoe NpuyuHsem CUibHy0 Qu3u4eckyo uiu NCUXU4ecKyro 00ib Uil cmpaoaHue Yeiosexy, ¢
Yenvblo NOLYYeHUs UHGoOpMayuu uiu NPUSHAHUL om He2o umu mpemveco auya. OHO makdice
oxeamuvleaem HAKA3AHUE Yelo8eKa 3a Oelicmeaue, KOmopoe OH Uil mpembve JUYo CO8EPUULU UTU
8 CoBepuleHUU KOMOPO20 NO003DeBAemcs, Ul yepo3y UIU NPUHYHCOeHUe e20 WU Mpembe2o
nuya. Hakasanue, ocnosanHoe Ha 110001 ghopme OUCKPUMUHAYUU, MAKIHCEe CHUMAEMCsl NbIMKOU.
Oounarxo 6 moii dce cmamve 000a8s1emcst, umo 6016 U CMpPAOaHUsl, AGIAOWUECs: Pe3yTbMamom
HeomveMaemMblX Ul CIYYAUHbIX XAPAKMEPUCMUK 3AKOHHBIX HAKA3AHUU, UCKTIOYAIOMCS U3 IMO20
onpeoenenus. K mexncoynapoonvim eapanmusim npomug nvlmok 6 MeiCOYHapoOHOU Npasosou
cucmeme omuocamcsa Kousenyus npomus nvimox 1984 2o00a, Bceobwas oexnapayus npas
uenosexka, MedcOyHaApOOHbIIl NAKM 0 2PAdCOAHCKUX U NOaumuyeckux npasax, Kenesckue
kongenyuu, Cmamym MedcoyHapoonoco yeonosHozo cyoa, Eeponeiickas koneenyus o npasax
yenogexa, AmMepuKanckas KOHBeHYUs 0 npasax denogexka u Agpuxkancrkas xapmus npas yenosexkd
U Hapooos. 3aKkpeniienue NOJONCEHUsL O 3anpeme NbIMOK 8 MeHCOYHAPOOHOU NPABo8oll cucmeme
8 Kauecmee 00H020 U3 AOCONOMHBIX NPUHYUNOBE CHOCOOCMEYem NPeOYNnpeHCOeHUI0 HapyueHull
3anpema nvIMOK, COOMOOEHUI0 NpaAs 4en08eKa U 00eCneyeHur0 Cnpasediusozo cy0edHo20
pasdbupamenbcmea 8 pamkax cyoebHo2o npoyecca.

Knwuesvie cnosa: Ocnosononazarowue npuHyunvl,  MedxdCOYHaApooHoe  npaso,

abconomuoe npago, NbIMKU, CRPABedIUssill Cy0, MeNCOYHAPOOHAS 2apaHMUSL.

Introduction

Torture, as one of the crimes against human dignity and integrity, is an issue for which an
exact date for its beginning cannot be determined. It has always been utilized by various groups,
including tyrants and oppressive rulers, to extract confessions or information, as well as for
physical punishment. One of the most significant achievements of international support for the
rights of humanity is the prohibition and fight against torture. Accordingly, the act of torture is
considered incompatible with human dignity and has occupied the minds of many thinkers and
advocates for justice, emphasizing the need for necessary support and guarantees to prevent this
act. According to the Convention Against Torture, the term "torture™ refers to any intentional act
that causes severe physical or mental pain or suffering against a person for the purpose of
obtaining information or a confession from that person or a third party.
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It also includes punishing a person for an act that he or a third person has committed or is
suspected of committing, or threatening or coercing him or a third person. Punishment based on
any form of discrimination is also considered torture. However, the same article adds that pain
and suffering arising from the inherent or incidental characteristics of lawful penalties are
excluded from this definition. The establishment of the prohibition of torture in the international
legal system as one of the absolute principles prevents violations of the prohibition of torture and
ensures the respect for human rights and a fair trial within the judicial process. The author of this
research poses the question of what position the prohibition of torture holds in the international
legal system, and proposes the hypothesis that the prohibition of torture has a fundamental status
in international law. Using a descriptive-analytical method, the conclusion is reached that torture,
as a fundamental principle of the international system, holds a special status in all international
documents. However, despite this, this principle is often violated due to the lack of legal
mechanisms by states and must be upheld within legal systems to ensure that the process of fair
trials is realized.

Chapter One: Definition of Torture, Concept of Torture, and Historical
Background of Torture

Section One: Definition of Torture

The term "torture™ is linguistically defined in the Dehkhoda Dictionary as harm, pain,
punishment, torture, and suffering (Dehkhoda, 1994: 12709). In the Mo'in Dictionary, torture is
described as causing harm and suffering, inflicting pain on a suspect with torture instruments to
extract a confession (Mo'in, 1981: 2066). Additionally, in the Legal Dictionary, torture is defined
as the act of causing pain and suffering to a suspect or non-suspect to extract a confession or
obligation (Langroudi, 1999: 2301). Similarly, in the Amidi Dictionary, it is defined as pain and
suffering, torment, and affliction (Amidi, 2010: 706).

It is worth mentioning that the English equivalent of torture is "Torture,” which means
torture, inflicting pain, suffering, and torment (Haim, 2006: 1005).

Section Two: Concept of Torture

International documents provide various definitions of torture, with the most
comprehensive and reasonable being the definition in the Convention Against Torture of 1984.
Article 1 of this Convention states that the term "torture” refers to any intentional act that causes
severe physical or mental pain or suffering against a person for the purpose of obtaining
information or confessions from that person or a third party.
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It also includes punishing a person for an act that he or a third person has committed or is
suspected of committing, or threatening or coercing him or a third person. Punishment based on
any form of discrimination is also considered torture. However, the same article adds that pain
and suffering resulting from the inherent or incidental characteristics of lawful penalties are
excluded from this definition (Mehrpour, p. 96).

Furthermore, torture is defined as the application of physical or psychological force
against an individual to obtain a confession or information, to threaten, coerce, humiliate, punish,
or intimidate them (Kasa, Authoritarian Governments, Violations of Human Rights in
Contemporary Europe, 1998: 61).

Section Three: Historical Background of Torture

Historically, torture has not always been a crime and was even considered a completely
legal and justified act for a long time. For example, in ancient Greece, according to Aristotle and
Demosthenes, torture was seen as the most reliable means of obtaining confessions. Slaves in
Athens were frequently subjected to torture (Sadeghi, 2013, p. 54).

Torture has existed since ancient Rome and throughout the Middle Ages in Europe, being
used against suspects to uncover crimes and extract confessions. It is still practiced in various
forms in many countries. In ancient Rome, torture was initially applied to slaves and foreigners,
while citizens were exempt. Later, it became commonplace for citizen suspects as well. In the
14th century, torture was a widespread public practice across Europe and was considered one of
the investigative tools in criminal proceedings.

During the Middle Ages and the early modern period, torture was systematically used in
France to obtain confessions, sometimes even continuing after a confession was made. In the
17th century, opposition to torture gradually increased, with figures such as Montesquieu,
Voltaire, Rousseau, and Beccaria strongly condemning it. However, judges continued to accept it
until finally, in 1788, due to widespread public opposition, torture was abolished in France. In
other European countries like England, Spain, and Germany, torture was still seen as a normal
and legal practice. Nevertheless, the fight against torture grew, being condemned from various
angles and gradually becoming legally abolished in different countries; for instance, in Germany
in 1787, in England in 1640, and in Austria in 1787, torture was abolished (Mehrpour, p. 94).
Furthermore, on December 2, 1950, the UN General Assembly, in resolution number 440,
recommended that necessary measures be taken to completely abolish corporal punishment in
territories under trusteeship, and that a report be submitted to the Assembly.
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Two years later, the Assembly received reports indicating that crimes subject to corporal
punishment had decreased. The regulations concerning the minimum standard of treatment of
prisoners, established at the first UN Congress on the Prevention of Crime and the Treatment of
Offenders in 1955 in Geneva, were adopted by the Economic and Social Council of the United
Nations (ECOSOC) in resolution number 663 on July 31, 1957, which prohibited the application
of corporal punishment as disciplinary measures against prisoners (Mehrpour, 2008: 102).

Additionally, the Declaration on the Protection of All Persons from Torture and Other
Cruel, Inhuman, or Degrading Treatment or Punishment was adopted by the General Assembly
in 1975 (Mousazadeh, 2012, p. 95). Similarly, in contemporary legal systems, a confession is
merely evidence and, like all evidence, is subject to challenge (Sharifi Khazrati, 2013, Vol. 1:
175).

Chapter Two: International Guarantees for the Prohibition of Torture

Section One: General Documents and Treaties

Subsection One: Universal Declaration of Human Rights

The most valuable achievement of World War 11 was the United Nations, an organization
that is truly global and has effective powers to maintain peace (Taylor, 408:1397). The first
human rights document that addressed torture and cruel, inhuman, and degrading treatment is the
Universal Declaration of Human Rights, adopted on December 10, 1948. This declaration
recognizes the prohibition of torture in its Article 5 (Mehrpour, 46:1387). According to Article 5
of the Universal Declaration of Human Rights, no one should be subjected to torture or to cruel,
inhuman, or degrading treatment or punishment (Johnson, 1377: 91). This prohibition has since
been widely incorporated into international documents, becoming a common prohibition in
international law. Although the Universal Declaration of Human Rights does not provide a
definition for torture, it also does not foresee any enforcement mechanisms for it.

Subsection Two: International Covenant on Civil and Political Rights

The International Covenant on Civil and Political Rights was adopted by the United
Nations General Assembly through Resolution 2200A on December 16, 1966, and is one of the
international human rights documents (Mehrpour, 58:1387). By 1999, 144 states had acceded to
this covenant, which became effective on March 23, 1976 (Hashemi, 153:1384). By 2002, 155
countries had joined it (Mirzaei, 1373: 66). The covenant addresses the prohibition of torture in
Article 7, which states, "No one shall be subjected to torture or to cruel, inhuman, or degrading
treatment or punishment” (Mehrpour, 457:1387).
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Accordingly, the Human Rights Committee was established under the International
Covenant on Civil and Political Rights to monitor the implementation of the covenant's
provisions by states and to request reports from them. After receiving these reports, in cases of
human rights violations by member states, the committee informs the member states and the
United Nations General Assembly (Mehrpour, 65:1387). The covenant allows for deviations
from its provisions in emergency situations where public safety is threatened, allowing states to
refrain from executing the provisions except for seven fundamental rights specified in Articles 6,
7, 8,11, 15, 16, and 18, among which the prohibition of torture is included (Mehrpour, 63:1387).

Subsection Three: Geneva Conventions

The four Geneva Conventions, adopted in 1949 to protect victims of war, came into force
on October 21, 1950 (Mehrpour, 251:1387). Article 12 of the First Convention states that
members of the armed forces and other individuals mentioned in this article who are wounded or
ill must be respected in all circumstances and must be provided legal protection. The state that
holds these individuals during war must treat them humanely and must not discriminate against
them based on gender, beliefs, religion, or political opinions. Any actions endangering their lives
or applying violence against them are strictly prohibited. They must not be killed, expelled,
tortured, or subjected to biological testing (Mehrpour, 253:1387).

According to Article 13 of the Third Convention, they must always be treated humanely.
Any action or inaction by the detaining authority that causes death or serious harm to the health
of the detainee is prohibited and constitutes a serious violation of the convention. It is
specifically stated that no prisoner of war shall be subjected to physical or psychological torture
or to scientific experiments.

Furthermore, Article 32 of the Fourth Convention states that any inhumane actions
against civilians under the control of the warring parties, such as murder, torture, corporal
punishment, amputation, scientific testing, and any other inhumane or degrading acts, are
prohibited (Mehrpour, 255, 256:1387).

Subsection Four: Convention Against Torture

The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment is included in some specific international documents. The most important of these is
the United Nations Convention Against Torture, adopted in 1984 by the UN General Assembly.
As of December 31, 1995, 39 states had joined this convention. This convention established a
ten-member expert committee to review reports submitted by states based on Article 19

1787



ISSN:
2181-3906

2025

(Sadeghi, 1392, p. 402). However, by the end of 1990, this number had increased to 107
countries (Ashouri, 1384, vol. 1, p. 41). By 2002, more than 110 countries among the 200 in the
world had become parties to the Convention Against Torture (Mirzaei, 1373: 66).

This convention can be considered the most important and binding international
document guaranteeing the prohibition of torture. According to Article 1 of the convention,
torture is defined as any act that deliberately inflicts severe physical or mental pain or suffering
on a person for the purpose of obtaining information or a confession from them or a third party.

It also includes punishing a person for an act committed or presumed to be committed by
them or a third party, or threatening or coercing them or a third party. Punishment based on any
form of discrimination is also considered torture. However, this article adds that pain or suffering
arising from the inherent or incidental characteristics of legal penalties is excluded from the
above definition. Additionally, the prohibition of torture is specified in paragraph 2 of Article 2
of this convention, stating that no exceptional or emergency situations, including war or internal
political instability, can justify torture. Orders from superiors cannot be used as an excuse for
torture, and torturers are held accountable for their actions (Mehrpour, 1387, pp. 96-97).

Other provisions in the Convention Against Torture include states' obligations to
prosecute and punish those who commit torture, providing facilities for victims to file
complaints, compensating victims of torture by the state, the ineffectiveness of confessions
obtained through torture, criminalizing acts considered torture, and providing necessary training
for prison staff regarding the prohibition of torture (Ashouri, 1384, vol. 1, p. 42).

Articles 5, 6, and 7 of the convention focus on the obligation of states to prosecute and
punish those who commit torture, creating facilities for torture victims to file complaints, and
addressing those complaints. Article 8 requires member states to treat the crime of torture as an
extraditable offense and to include provisions in bilateral agreements that individuals accused of
torture must be extradited to the relevant country for trial.

Furthermore, Article 10 emphasizes that states must provide training on the prohibition of
torture to law enforcement personnel, military forces, and all officials involved in the detention
and treatment of individuals. According to Article 11, member states are required to
systematically and regularly examine the rules and procedures related to inspections and
arrangements concerning prisons and the treatment of individuals detained or imprisoned to

prevent torture.
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Article 4 specifies that member states must treat any act of torture, as well as attempts to
commit torture and participation in such acts, as a criminal offense under their criminal laws and
establish appropriate penalties for these acts (Mehrpour, 1387, p. 98).

Subsection Five: Statute of the International Criminal Court

This statute consists of a preamble and thirteen chapters, totaling 128 articles. The
preamble emphasizes that the gravest crimes that disturb the peace of the international
community should not remain unpunished. It defines torture broadly. According to section (h) of
paragraph 2 of Article 7 of the statute, torture is defined as the intentional infliction of severe
pain or suffering, whether physical or mental, on a person who is in detention or under the
authority of the accused, excluding pain or suffering that is solely a result of or incidental to
lawful punishments. Torture is considered a crime against humanity (Karyangsak, 1383, pp. 60-
209).

However, according to the second paragraph of Article 7 of the International Criminal
Court's statute, there is no mention of state officials in the definition of torture. This omission
arose from the understanding that crimes against humanity (under which torture falls) can be
instigated or led by either state or non-state actors (Sak Giti Chaisari, 1392, p. 139). Based on
this statute, torture can be prosecuted as a gross violation, a serious breach of humanitarian law,
a crime against humanity, or ethnic cleansing (Karyangsak, 1383, p. 271). In fact, the statute of
the International Criminal Court is based on the principle that a human being is a member of the
human family, not just a citizen of a specific country (Najafi Abrand Abadi and Khazani, 1383,
p. 271). The court recognizes crimes against humanity anywhere and anytime, provided they
comply with the substantive regulations of the statute and are punishable (Vorleh, 1378, pp. 59-
100). Furthermore, in terms of criminal procedure, the International Criminal Court aims to
ensure fair trial standards (Ruiz and Sorel, 1378, p. 174). It implements a unified procedural
system based on moral rules from both common law and Roman-German legal traditions
(Sadeghi, 1384, pp. 303-381; Ambos, 1386, pp. 185-238).

Chapter Two: Specific Documents and Treaties (Regional)

Section One: European Convention on Human Rights

The European Convention on Human Rights, consisting of a preamble and 66 articles,
was adopted on November 4, 1950, and came into force on September 3, 1953. It can be said that
the European Convention on Human Rights is the first step in making the human rights
regulations of the Universal Declaration of Human Rights legally enforceable.
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This convention addresses the prohibition of torture and inhuman punishment in Article
3. According to Article 15, even in times of war and emergencies, member states cannot evade
their obligations concerning the prohibition of torture (Mehrpour, 182-185: 1387).

Section Two: American Convention on Human Rights

The American Convention on Human Rights comprises a preamble and 82 articles. It was
adopted on November 22, 1969, and became effective in 1978. This convention emphasizes
several civil and political rights that states must recognize and are obligated to implement, such
as the right to life and humane treatment (Mehrpour, 1387: 213-215). This convention, inspired
by the International Covenant on Civil and Political Rights, rejects any form of torture and
inhuman treatment while ensuring necessary guarantees. In addition to establishing a Human
Rights Commission, it also led to the creation of the Inter-American Court of Human Rights.

Section Three: African Charter on Human and Peoples’ Rights

This charter was adopted by the African Union in June 1981 and came into force on
October 21, 1986. It consists of a preamble and 68 articles. Articles 4 and 5 of this charter
address the right to life, the inherent dignity of the human being, the prohibition of slavery and
the slave trade, as well as the prohibition of torture and inhuman or degrading treatment
(Mehrpour, 229-232: 1387).

Conclusion

Based on the above points, it must be stated that the commission of torture in all its forms
and for any purpose is prohibited under international criminal law. The prohibition of torture is
one of the most important norms accepted and recognized in the international community,
confirmed in documented sources with the emergence and formation of the modern human rights
system. Instruments have been established to protect individuals against this inhumane act
(torture), which is firmly and non-suspendably prohibited in international documents. Therefore,
violators of this prohibition are considered serious human rights offenders. The prohibition of
torture, as an independent crime in international law, is regarded as a peremptory norm, which
obliges states not only to refrain from issuing permits or participating in the commission of this
crime but also to prevent its occurrence.

The Convention Against Torture 1984, the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights, the Geneva Conventions, the Statute of the
International Criminal Court, the European Convention on Human Rights, the American
Convention on Human Rights, and the African Charter on Human and Peoples' Rights are among
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the international guarantees. However, violations of this absolute principle frequently occur by

states and institutions. What is needed to further reduce the infringement of this fundamental

principle is greater attention to the mechanisms for enforcing this principle in international

conventions, both global and regional.
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