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Annomayua. Hacmoswas cmames nocesweHa paccmampuganuro npooiemvl KOIIUZUOHHO2O0

pe2yauposanus 6pauHo2o 002080pa NO MeNCOYHAPOOHOMY YacmHoMy npagy Pecnybnuxu Y3bexucman.
Ilo muenuio asmopa, akmyajlbHOCmb nmembsl UCCNIE008AHUS 8 CMAMbE onpe()eﬂﬂemc;z mem, 4mo UMeHHO
OpauHbIll 002080p € UHOCMPAHHBIM IAEMEHMOM (8 YACMHOCMU, MedHcoy epaxcoanamu Pecnyonuxu
Vzbexucman u unocmpanyamu) evizvieaem Haubonee ClOdCHbIE U HeYPeyIUpOBaHHblE 6 Npase
sonpocwl. Ha ocnoge ananuza mexicOyHapoOHuIX U pPecUOHANbHBIX 002080P08, A MAKJ’Ce NPAKMUKU
3apyOedriCHbIX CMmpau, 20e OGHHbIU UHCMUMYm Haubolee pazeum, chopmyiupo8aHvl NPeoioN’CceHUs no
cosepulencmeoganulo  3akonooamenvcmea  Pecnybnuku — Y3bexucman — Opaunoco  0ocosopa,
OCJIOHCHEHRHO20 UROCMPAHHBIM /1EMERIMOM.

Knrouesvie cnosa: 6pallelL7 602060[7, umyuiecni6eHHvle  ONHOULEHUA, KOJIJIU3UOHHOE
pezyiuposanue, npumeHumoe npaso.

THE CONFLICT REGULATION OF THE MARRIAGE CONTRACT IN
UZBEKISTAN

Abstract. The present article is devoted to the problems of collision regulation of the marriage
contract under the international private law of the Republic of Uzbekistan. According to the author, the
relevance of the topic of research in the article is determined by the fact that it is the marriage contract
with a foreign element (in particular, between the citizens of the Republic of Uzbekistan and foreigners)
causes the most complex and unregulated in the law issues. On the basis of the analysis of international
and regional treaties, as well as the practice of foreign countries, where this institution is most
developed, prop*osals for improving the legislation of the Republic of Uzbekistan marriage contract
complicated by a foreign element are formulated.

Key words: marriage contract, property relations, collision regulation, applicable law.

VYBenuuenne oObemMa OpakoB C HMHOCTPAHHBIM SJEMEHTOM, a TaKXke MpPUOOpEeTeHHEe HMHU
UMYIIECTB 32 TPaHUIIEH MPUBOIAT K YMHOKEHHUIO KOJTM3UI B 3aKOHOJIATENIbCTBAX, OCOOCHHO B cepe
UMYIIECTBEHHBIX OTHOIICHUI MEX Ty CYIIpyramMu. B Takux ciydasx HaIHM4ue Uil OTCYTCTBHE OpayHOTO
KOHTPAaKTa, 3aKJIIOUEHHOTO MEXIYy CYINpyramMM, HMrpaeT Ba)KHYIO pOJIb MPU PEUIEHUU BOIPOCa
npuMeHuMoro mnpasa. He cmoTpst Ha TOT (akT, yTo OpauHbIil AOrOBOp JETalIbHO YpPEryJIUpOBaH B
cemeitHoM kozekce PecryOinku Y30eKucTaH, KOJTU3UOHHAs perjlaMeHTallHsl €ro0 He IPElyCMOTPEHO.

enpto naHHOM pabOTBI COCTOMT B BBISBJICHHHM ONTHUMAJbHBIX MOJIXOJOB KOJUJIM3HOHHOTO
perylIMpoBaHMsl HWMYILIECTBEHHBIX OTHOILIEHUI CYyNpPyroB Ha OCHOBE IJIyOOKOrO aHaju3a OIbITa
3apyOeXHBIX CTpaH, TIe Hauboliee Pa3BUTO pOJIb MEXKIYHAPOIHOTO YACTHOTO TIpaBa, aHalu3a
MEXIYHAPOJHBIX U PETHOHAIBHBIX KOHBEHIMI MO JaHHOW MpobiieMe, OnmpeeIeHn He00X0IMMOCTH
npucoeanHeHus PecryOnuky Y30eKUCTaH K TaKUM KOHBEHIUSM, U TaKke pa3paboTKu MpeIoKeHUN
no (QOopMyIUPOBAHUU HAIMOHATHHBIX KOJUIM3UOHHBIX HOPM, PETYIUPYIOIUX HMMYIIECTBEHHBIX
OTHONIEHUH CYNPYTOB.
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BriepBoie Opaunblii goroBop Obun 3akperuieH B 1804 r. B Komexce Hamoneona (¢p. Code
Napoléon), B rpakimanckoM 3akoHojiaTeabcTBe Opaniuu [16]. Bo3aMoXXHOCT 3akitoueHuss OpaqyHoro
KOHTpakTa (i OpayHOro JOroBOpa) B HAIIMOHAIBHOM IIpaBe MosiBuiIack B 1998 r. ¢ mpuHsaTHEM HOBOTO
ceMeitHoro koxekca [4]. HecMoTpst Ha 25 JETHIOIO UCTOPUIO JAHHBIA MHCTUTYT CUMTAETCA MOJIOIBIM
JUIs Hallero oOIecTBa M3-3a PeAKOCTH NpakThuyeckoro ero npumenenus (Hampumep, B ['epmanun
umeer 100 netHuit onsIT). [Ipy 3TOM ydacTuiIMCh pa3BOJbl HE TOJIBKO MEXKIY CYIPYraMH C pa3HbIM
IpaXXITaHCTBOM, HO U MEX/y HAIMOHAJIBHBIMH CYNPYTaMHU.

B cepe nmymiecTBEHHBIX OTHOIICHUH MEXIY CynpyraMu B AHMIIMK U BO PpaHINK B TIEPBYIO
ouepelb CTaBUTCA BOINPOC O OpayHOM KOHTpPAKTe, B OTHOLICHMH KOTOPOTO MOTYT BO3HHKATh
KOJIJTM3MOHHBIE NPOOJIEMBbl, aHAJIOTUYHbIE JIOOBIM JOrOBOPHBIM oOsi3arenbcTBaM. [Ipu orcyrcTBUM
OpadHOro 0roBopa (YTO SBISETCA OYEHb PEIKUM MCKIIOYeHHEM) BO PpaHIUM NPUMEHSETCS 3aKOH
o0I11ero MecTa JKUTENIbCTBA CYNPYroB, B AHIVIMM — 3aKOH JAOMHUIMIMS MyXka [7]. OnHako, B pa3HbIX
IPAaBOBBIX CUCTEMAX BOIPOC O 3aKIIOUEHHH MOJJOOHBIX COTIAIICHUN PEryIupyeTcs 0-pa3HOMY:

a) B Aprentune, boimusun, Kyoe, Pymbiaum u 1p. ycTaHaBiIMBaeTCs IBHBIN 3alIpET HA H3MEHEHUE
3aKOHHOTO PEXMMa UMYIIECTBA CYIPYTOB ITYTEM 3aKJIIOYSHUsI OpPAuHOTO JJOTOBOPA;

0) B bpazwimun, Konym6uu, Benecyane, @panmuu (cm.: ct. 1395 OI'K), [lopryranuu, SAnonnn
U JIp. 3aKITI0YCHUE OpavyHOro JOTOBOPA BO3MOXKHO TOJIBKO JIO peructparmu opaka [10].

Cornacno Cewmeitnomy Konekcy PecnyOmmkm VY36ekucran (manee CK PVY3) OpaunbiM
JIOTOBOPOM TIPU3HAETCs COIVIAIIEHUE JIUI[, BCTYMAIOLUIMX B Opak, WIM COIJIAIllEHHE CYNpPYroB,
olpeseNsolee UMYIIECTBEHHbIE NIPaBa U O00S3aHHOCTH CYNPYroB B Opake M (WIM) B CiIydae €ro
pacropxkenus (craths 29 CK PVY3). OH MoxeT ObITh 3aKJIIOUYEH KakK /10 TOCY1apCTBEHHON perucTpanun
3aKIoueHus Opaka, Tak M B mepHuoj Opaka. bpauHblif OroBop, 3aKIIOYEHHBIH 10 TOCY1apCTBEHHON
perucTpaluu 3aKjioueHus Opaxa, BCTYNaeT B CUIIY CO JIHS TOCYAapCTBEHHOM perucTpanuy 3aKkiI0ueHHs
opaka (cratbs 30 CK PVY3).

Henbro 3akiar04eHHs] TAKOro JAOroBOpa SIBJISETCS MPUCIOCOOTIEHHE YCTAaHOBJIEHHOTO 3aKOHOM
peXrMa MMYILECTBa CYNpPYroB MO OCOOCHHOCTSAM MX OTHOUIEHWHM M B OyAylieM IOHCKa OTBeTa Ha
BOIPOC, KACAIOLIEr0Csl MaTepPUAIbHOTO UMYIIIECTBa 00E€UX CTOPOH.

Vcxons u3 BBIIEN3TI0KEHHOT0, OpauHblii I0rOBOP BaXKEH JJIs1 TOTO 4TOOBI HanboJiee BHITOTHBIM
U MHUPHBIM OOpa30oM YCTaHOBUTb U YIOPSJOYUTh HUMYIIECTBEHHBbIE OTHOIIEHUS CYNPYrOB, TOUHEE
U3MEHUTh YCTAHOBJIEHHBIN 3aKOHO/ATENIEM PEKUM COBMECTHON COOCTBEHHOCTH M YCTAHOBHUTH PEXUM
COBMECTHOM, JOJI€BOM WJIM pa3[eNbHOM COOCTBEHHOCTH Ha BC€ HMYILECTBO CYNPYroB, Ha €ro
OTJEJIbHBIE BU/Ibl WIIM HA UMYIIIECTBO KaX/10T0 U3 cynpyros. Kpome Toro, cynpyru BlpaBe olnpeieuTh
B OpayHOM JI0rOBOpE CBOM IIpaBa M OOSA3aHHOCTH MO B3aUMHOMY COJEP’KaHUI0, HECEHUIO CEMEMHBIX
pacxolloB, y4acTHIO B JOXOJax JpPyr Apyra, 3aKIYEHUIO0 C JPYTUMH JIMLIAMH HMYILIECTBEHHBIX
JIOTOBOPOB, COBMECTHOMY 3aHSTHUIO IIPEANPUHUMATENBCKON JIEATENBHOCTBIO, ONPEAEINTh UMYIIECTBO,
KOTOpoe Oy/eT mepeaHo KaxXJIOMy U3 CYNpPYToB B Clydae pacTOpKeHHUs Opaka, a TakKe BKIIOYUTH B
OpauHBblii JOrOBOP MHBIE MOJI0XKEHUS, KACAIOLIHECsS UMYIIIECTBEHHBIX OTHOIEHUH cynpyroB (ctaThs 31
CK PVY3).

Haubonee mmpokue BO3MOXHOCTM OTHOCHUTENBHO TpeaMeTa OpadyHOro J0roBopa
MPEIOCTABIIAET 3aKOHOAATEIBCTBO CTPAH AHIVIO-AMEPUKAHCKOW CUCTEMBI NpaBa. Apkuid mpumep —
3akoHoaTenscTBO CIIA. [Tpeamer 6payHOro 40roBopa MOryT COCTaBIIATh HE TOJIbKO UMYILIECTBEHHBIE,
HO M JIOOBIC JpYrHe OTHOMICHHWS Mexay cynpyramu [9]. 3akoHomatenscTBO Pecnybnuku benmapych
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TOXKE pa3peliaeT BKIYEHUE B TaKOW JIOTOBOP BOIPOCHI, KAacaTeNbHO JUYHBIX HEUMYIIECTBEHHBIX
OTHOILIEHUH.

Tax, B MUpOBOIi IPaKTHKE MPAaBOBOTO PEryJIMPOBAHUS UHCTUTYTAa OpayHOro JOrOBOpa MOXKHO
BBIJICTIUTH CIEAYIOLIUE BUIbI, B 3aBUCUMOCTHU OT YCIIOBUH, KACAIOIIUXCS MPEMETa PETryIUPOBAHMUS:

1) OpauHblii AOrOBOp, MOCPEACTBOM KOTOPOTO PEryJIUPYIOTCS TOJIBKO HMYILECTBEHHBIE
otrnomenus (Poccus, ['epmanus);

2) OpauHbIif JOTOBOP, OCPEICTBOM KOTOPOTO PErYIHUPYIOTCS UMYIIECTBEHHBIC OTHOILICHUS U
JMYHbIE HEUMYyIllecTBeHHbIe oTHOWEHUS (Ppanuus, CIIA) [14].

3HAYNUT, MPUHAUIKHOCTH K OJHOMY M3 STHX THUIIOB HANpsAMYIO 3aBUCHUT OT CHEeUU(UKH
MPABOBOM CUCTEMBI CTPAHBI.

3aKkitoyeHue TMOJOOHOr0  KOHTPaKTa MEXAy CyNpyramMM pasHbIX TpPaXIaHCTB U
HaIlMOHAJILHOCTEH 0CO000 BaXKHO, TaK KaK Ha CErojiHs yBEJIMYMBAETCS 00beM OpaKoB, OCIONKHEHHBIX
MHOCTPAaHHBIM 3JIEMEHTOM B y30€KCKOI IpaBOBOM MpaKTHKeE.

Hannyne MHOCTpaHHOTO 3JeMeHTa B OpauHOM KOHTPAaKTE BHIPAXKAETCSI B CYOBEKTHOM COCTaBE
(paznuyHas HaMOHAJbHAS MPUHAMJIEKHOCTh CYIPYIOB), WJIH OOBEKTE (HAXOXKIEHHE 3a IpaHuueil
UMYIIECTBA, KOTOPOE SBJIACTCS MPEAMETOM JIOTOBOpA), WJIM MECTE OCYUICCTBICHUS FOPUIAMYECKOTO
daxra (3aKmroueHre OpadHOTO J0roBOpa 3a rpanuieii) [6]. ITo muenuto E.JleanoBuua [11], mockombKy
NOHATHE «OpaK ¢ WHOCTPAaHHBIM 3JEMEHTOM» MOXKET BKIIOYaTh CaMble pa3HbIe CHTyanud (B
3aBHCUMOCTH OT HAI[MOHAJIBHOCTU CYNPYrOB M MECTa COBeplIeHUs Opaka), To U OpauHblid JOroBOp
MOJKET CONPOBOXAAThCS CBA3bI0O C MHOCTPAHHBIM IPABONOPSIKOM pazauuHbIMU crocobamu. K
OpadHbIM JOrOBOpaM ¢ HHOCTPAHHBIM 3JIEMEHTOM OTHECEM JIOT'OBOPBI, 3aKJIIOUECHHBIE:

— MEXJy CyNpyraMmu pa3Hoil HallMOHAJIBHOCTH,

— 3a IPAaHMIIEN 10 MTHOCTPAHHOMY IIPABY,

— MEX]ly HHOCTPaHI[aMH.

B nocnennue roapl ¢ monmyispu3anieil HHTETpaliy CTpaH, yYacTUINCh CITydal BCTYIUICHUS B
Opak MeXIy TpaKIaHKamMH Y30eKHMCTaHa W TpakJaHAMH HHOCTPAHHOTO TOCYAAapCTBa, OCOOCHHO C
rpaxnadamu Typuuu u PecniyOnuku Kopesi. YBBI, BIOCIEICTBIM, MHOKECTBO TaKMX OpaKkoOB TEPIUT
HeyJayy U pacmasiaeTcs 1o KaKuM-TO NMPUYMHAM, B PE3YyJIbTaTe YEro JKEHIIMHBI OCTAIOTCS HU C YEM.
Crporo pekoMeHayeTcsi JeBYIIKaM, BBIXOASAILINM 3aMyX 3a MHOCTPAHIIEB HEMEJIEHHOE 3aKIII0YEHUE
OpadyHOro KOHTPAKTA JIJIsl TPEOA0JIEHUS TOAOOHBIX MOMEHTOB.

B namewm 3akonomarenbcTBe ceapMoil pasznen CeMeHHOro KoAeKca MOCBSIIeH PeryJIMpOBaHUI0
Opaunoro norosopa (I'maBa 6. JloroBopHBIN pexuM UMyIecTBa cynpyroB). OmHaKo B HEM HE HAIILIO
CBOE OTPaKEHHE KOJUTM3UOHHOE peryaupoBanue qanHoro nacrtutyra. Hu pasaen 6 'K PY3, uu paznen
8 CK PY3 He cOAepXUT KOJUTM3MOHHBIX HOPM, PETYJIHUPYIONIMX OpauHblii goroBop. Ilostomy,
IpernonaraeTcsi, 4To K OpayHOMY KOHTPAKTy C HMHOCTPAaHHBIM JJIEMEHTOM IPHUMEHSIOTCS OO0Iue
MOJIOKEHHUS KOJUTM3MOHHBIX HOPM, PETyIUPYIOIIUX JOTOBOPHBIE OTHOLICHHS. XOTS MNpPUMEHEHUE
yKa3aHHBIX HOpPM ISl PEryJUpOBaHMUS WHCTUTYTa OpauyHOTO JIOTOBOPA CUMUTAETCS HEKOPPEKTHBIM,
MOCKOJIBKY B HEM HAJIMYECTBYET MOPAJIbHO-TIPAaBOBON XapakTep.

ITooGHBIE POOENBI B 3aKOHOJATEIBCTBE COCTABIISAIOT aKTYaIbHOCTh PacCMaTpUBaeMOil HaMu
TEMBI, YTO MOXKET PEIIaThCsl MyTeM IIYOOKOI0 U3YYEeHHs CYTH MEXIYHAPOJHBIX JTOTOBOPOB M aHAJIN3a
HOPMAaTHUBHO-TIPABOBBIX aKTOB CTPaH, IJie UHCTUTYT OpayHOro JOTOBOpA C MHOCTPAHHBIM 3JIEMEHTOM
yIayHO MPUMEHSETCS.
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PecniyOnuka Y30eKuCTaH SBISETCS YWICHOM PErHOHAIBHBIX KOHBEHLUMH O MPAaBOBOM MMOMOIIH B
pamkax CHI'. Oto Munckas KonBenuus [1] o mpaBoBOi MOMOIIM M TPABOBBIX OTHOLIEHUSX I10
rpakJaHCKUM, CEMEUHBIM M yrojoBHbIM jAenam 1993 r., Kumunésckas Konenuus [2] o mpaBoBoi
IIOMOIIA ¥ IPAaBOBBIX OTHOIIECHUSX MO TI'PAXKIAHCKHM, CEMEWHBIM M yrojaoBHbeIM aenam 2002 r. k
COKaJICHHIO, B HUX HE MPEAYCMOTPEHO KOJUIM3MOHHOE PEryIupoBaHuE OpayHOro KOHTpakTa. Takoe
MOJIOKEHWE HE YIOMSHYTO HU B JIBYCTOPOHHHX JIOTOBOpax C Y30ekuctaHoMm. B To Bpems, koraa
BO3HHMKAET KOJUIM3US HOPM B c(epe MMYILECTBEHHBIX OTHOIIEHHWH cymnpyroB cpeau crpan CHI,
IPUMEHEHUIO MOMJIEKHUT COOTBETCTBYIOIIME HOPMBI BBIIICYKAa3aHHBIX KOHBEHLUH, IOCKOJIBKY
I'paxnanckuii konexc PY3 [3] He npeaycmaTpuBaeT Takue KOJJIM3UOHHBIE HOPMBI.

[To crarbum 30 KumuneBckoii KoHBeHIMM, JIMYHBIE U HUMYIIECTBEHHbIC IMPABOOTHOLICHUS
CYIIPYrOB OINPENEIAIOTCS IO 3aKOHOAATENbCTBY CTpaHbl, Ha TEPPUTOPUU KOTOPOM OHU HMEIOT
COBMECTHOE MECTOXHUTEIbCTBO. B TOM cilyyae ecnu Cympyrd, MMEIOT o0Ilee TIpa)JIaHCTBO, HO
IIPOKUBAIOT HA TEPPUTOPUH PA3HBIX F'OCYAAPCTB, IPUMEHEHUIO IIOUICKUT IPAaBO CTPaHbl IPaXK1aHCTBA
(lex nationalis); ecnu cynpyrn He MMEIOT OOIICTO TPaKIAHCTBA, TO MMYIIECTBECHHBIC OTHOIICHHUS
ONpEAeAOTCS MO MpaBy CTpaHbl IOCJIEIHEro0 MecTa XHUTelbcTBa. Ecnm cynpyru He umenu
COBMECTHOI'O MECTa JKHUTEJIbCTBA, TO IMPUMEHSETCS 3aKOHOJATEbCTBO TIOCYAAPCTBA, YUpEXKIECHUE
KOTOpOro paccMaTpuBaer Jeno. lIpaBoOTHOIIEHMS CyNpyroB, Kacaroluecss HUX HEIBUKHUMOIO
UMYILECTBA, ONPEIEIIAIOTCS 0 3aKOHO/IaTeNbCTBY FOCYAAPCTBA, HA TEPPUTOPUU KOTOPOIO HAXOJAUTCS
9TO UMYILECTBO.

BaykHO OTMETHUTB, UTO HA CErOJHAIIHUN eHb ['pakTaHCKHUH KOJEKC HaIIeW CTpaHbl HAXOAUTCS
Ha T1opore OOHOBIeHHs, Oa3upysicb Ha KoHIENnuuioo COBEPIIEHCTBOBAHUS TI'PaKIAHCKOTO
3aKOHOJIaTeNbCTBA, 000peHHOl pacnopspkeHueM Ilpesuaenta PY3 ot 5 ampens 2019 r. Ne P-5464.
EcTecTBeHHO, aHHBIN Mpoliecc HE OCTaBUT 0€3 BHUMAaHMs BOIPOCHI, KacaroIUecs MEXIyHapOaHOIO
yacTHOro mpasa. [lo satomy mytu 4 mapta 2020 roga Y36ekucran patudummposan YcraB [Maarckoi
KoHpepeHIMA. B pamkax »5Toii KOH(EpPEHIMHM BO3MOXKHO TMPHCOCIUHEHHS K KOHBEHIIWSM,
periaMeHTHPYIOIIMX OpauHoe corialleHue. SIpKkumM mpruMepoM MOKET MOCTyKUTh ["aarckast KOHBEHIHS
0 IMpaBe, IPUMEHUMOM K peXHMYy umyliectBa cynpyroB 1978 r. Ilomaraercss coBeplIeHCTBOBaHHE
HAI[MOHAJIBbHOTO MEXAYHAapOAHOIO YaCTHOT'O MPaBa OCHOBBIBASICh HA TAKHE JOKYMEHTHI.

KonnusnonHoe perynupoBaHue OpadyHOro JOroBOpa 3aKpeIUIeHO BO MHOTHMX CTpaHax, B TOM
yuciae Ha Ykpaune, Ilonbme, crpanax CHI'. Onnako Takas HopMa He cymiecTByeT B PecmyOmimke
V36ekucran (takxke Pecryonmka Kazaxcran, Pecriyonmka bemapyce). OTKpBIT BOIPOC MTPUMEHUMOTO
IpaBa K UMYILECTBEHHBIM OTHOIICHUSIM MEX1Y CYIPYTaMHU, OCIOKHEHHOTO HHOCTPAHHBIM 3JIEMEHTOM.
Br160p mpaBa — 3TO CIOKHEHUIIINI TTPOIIECC, OH JOJKEH OBITh YPETYITUPOBAH MaKCUMAIBHO MOAPOOHO U
JEeTalbHO, HO OJHOBPEMEHHO THMOKO, 4YTOOBI CyJ MOT YYHUTHIBaTh KOHKpPETHBIE OOCTOSATENbCTBA
KOHKpeTHOro fena [8].

Crnenyromas npoOjeMa 3aKiioyaeTcs B NPU3HAHUM J€HCTBUTENBHBIM OpayHOTo J0TOBOpa,
3aKJIFOYEHHOTO 3a MpeaenamMu Y30eKnucTana, mo gopMe U 1o coAep:KaHuIo.

beuto Ob1 menecooOpasHo paszpaboraTh W BBecTH B [paxnaHckuii koaekc PY3 Hopwmy,
MOCBALICHHYIO PETyJIMPOBAHUIO OPayHOIo 10r0BOPa, OCIOKHEHHOTO HHOCTPAHHBIM AJIEMEHTOM.

Henw3s 3a0p1BaTh 00 OJHOM W3 BaXHEUIUX TPeOOBaHMI paccMaTpUBAEMOTO JOTOBOpa - O
dbopwme. [Ipu BO3SHUKHOBEHUH MTPOOIEMBI 110 hopMe OpavyHOTO TOTOBOPA BO3MOKHO MTPUMEHEHUE CTaThU
1181 I'K PY3 - npuHmn Mecta coBepiieHus cienku. Tak, corinacHo ctatbe 12 ["aarckoit KOHBEHIIMH O
npaBe, MPUMEHMMOM K HMYIIECTBEHHBIM OTHOIIECHUSM CYIPYroB, OpayHbId JOTOBOpP SIBIISETCS
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NEHCTBUTENLHBIM, €Clii ero (opMa OTBEYaeT BHYTPEHHEMY IIpaBy, MPUMEHIEMOMY K PEKUMY
UMYIIECTBA CYNPYroB, TMO0 BHYTPEHHEMY MIpaBy MecTa 3aKiItoueHus KoHTpakTa. Ho B mo0om cirydae
OpayHbIil JOTOBOP JODKEH OBITH COCTaBJIEH B MUChbMEHHOHN (hopMme, JaTHPOBAaH M TMOJNKUCAH 000MMHU
cynpyramu [13]. O4eBuaHO, B 3TOIl HOpME YCTaHOBJICHO MUHUMAJIbHOE TpeboBaHue (HOPMBI 10roBOpa.
Takoe nosioxeHnue nmeercs U B ctatbe 42 KummneBckoit KoHBeHIIMU 0 MpaBOBOM MTOMOIIH.

l'ocynmapcTBaMu MOTYT OBITh YCTAHOBJICHBI PA3NIUYHBIC YCIOBUS JEHCTBUTEILHOCTH OpPavyHOTO
JoroBopa (HampuMmep, COOJII0ICHNE CYNPYTraMy OMPEIEICHHBIX CPOKOB €ro 3aKIIOYCHUS W T.I1.) WIH
HEOOXOUMOCTh Cy/IeOHOTO YIOCTOBEPEHUS TaKOW cHenku. Tak, As mpuIaHusi OpadyHOMY JOTOBOPY
3aKOHHOU CHJIBI, B cOOTBeTCTBUU cO cT.cT. 1300—-1303 T'TIK ®panmmu, Tpedyercs ero yrBep:kIcHHe
CyIoM OOJIbIIIe MHCTAaHIIMH 110 MECTY JKUTENbCcTBA cynpyroB. B I'epmanuu, B cuiy § 1558 u § 1561
I'TY, 6paunbie AOTOBOPHI JOIKHBI OBITH 3apPErHCTPUPOBAHBI B PEECTPE UMYIIIECTBEHHBIX IIPaB CYNPYTroOB
IIPU YYaCTKOBOM CYZ€ MO MECTY >KMTEJIbCTBA OJHOIO M3 CYNPYroB. A B cllydae MU3MEHEHHUs MecTa
JKUTEIIbCTBA CYNPYTOB pEerucTpanus A0HKHA ObITh MOBTOPHO IPOW3BENEHA B peecTpe OKpyra, B
KOTOPOM CYNIPYTH TMpeArnoiaraT mpoxuBath (cm.: § 1559 ITYVY). B 3akoHomatenbcTBe 00emx
rocymapctB (cM.: cT. 1397 'K ®@panmuu u § 1562 I'TY) ycranosiieHo TpeboBaHHE 0 HEOOXOIUMOCTH
yOIMKOBaTh HHPOPMAIHIO 00 YTBEPKICHUHM OpavyHOro IOTOBOPA WJIM BHECCHHS B HETO M3MCHCHHIA.
Opnako B mpaBe OonpmuHCTBA rocymapctB (Benrpus, Wramus, Ucnanus, JlrokcemOypr, Ilombima,
HIseiinapus, ctpansl CHI' n oOmero mpaBa (common law) ¥ CKaHAMHABCKHE CTPAaHBI U 1p.) HE
COJICP)KUTCS TaKUX CTPOTUX IMPaBWI, OJHAKO IMOYTH IOBCEMECTHO YCTAaHOBIICGHO O00s3aTelbHOE
TpeOoBaHUE HOTapHAIbHOTO yAocToBepeHus Takux cornameHuil [10]. CooTBeTCTBEHHO, UCXOs U3
cratbu 30 CK PVY3, 6paunslii torosop B PecriyOnuke Y30ekucTaH 3akitoyaeTcsi B TUCbMEHHON (opme
U TOMJIEKUT HOTAPUAIBHOMY YIOCTOBEPEHUIO. be3 3TOro 3akitoYeHHBI JOroBOp CUHUTAETCS
HEJICUCTBUTEILHBIM.

Pestomupysi  BBITIIEN3NIOKEHHOE, OpadHbI JOTOBOP HAIICJIICH, B TEPBYIO oOuepeib, A
COXPAHCHHS MHPA U CIIPABEITUBOCTH MEKIY CYIPYraMH B KOH(MIMKTHBIX 00CTOSITEIILCTBAX, TaXe U B
cllydae pa3Boja. JTa IpoleAypa O4YeHb Ba)KHA JJIi CMEIIAHHBIX OpaKoB, MOCKOJBKY 3TOT JIOTOBOP
Haubosiee TMOJHO YYUTHIBAET MHTEPEChl KaxJ0il cTopoHbl. CremyeT coriacuThes ¢ MHeHueM A.H.
JleBymikuHa [ 12], yTBepKAarOIIETro, 4TO «OpayvyHblil JOTOBOP IpeIHA3HAYEH sl YKPEIUICHNUS HHCTUTYTA
CEMbH, MO3BOJISIS 0OJiee MOJHO YUUTHIBATh MHTEPECHI KAXKOTO U3 CYNPYroB, YMEHBIIUTH KOJIUYECTBO
CIIOPOB U KOH(MIMKTOB MEXIy HUMH, a Ha clydyall pa3Boja M pas3jelia UMYIIECTBAa — PEUIUTh 3TO
[IMBHJIN30BaHHBIM CIIOCOOOM. bpauHbIiii JOroBOp CyImIecTBYeT /it Opaka, a He Ha000pOoT». AHATU3UPYS
MIPABOBYIO CHCTEMY HEKOTOPBIX CTpaH, TJl€é MHCTUTYT OpayHOro JOroBOpa pa3BUT M HMeEET
KOJUIM3UOHHBIE HOPMBI, BBISIBICHBI ClEAyIOIIHe MpoOeiabl U MPEeINIOKEHHS B 3aKOHOAATEIbCTBO
Peciy6nmuku  V30ekucrtan. Bo-mepBpiXx, B CEIbMOM pa3jelie CEeMEHHOro KOJeKca OTCYTCTBYIOT
JIBYCTOPOHHHUE KOJUJTM3UOHHBIE HOPMBI, KOTOPBIE JOJIKHBI 3aMEHUTh MUMIEPATUBHBIE OJITHOCTOPOHHUE
dbopMyIbl MpUKpeIuieHus. Bo-BTOpeIX, HYKHO pa3paboTarh u BBecTH B [ paxkmanckuii xomekc PY3
HOPMY, TIOCBSIIEHHYIO PEryJIHpPOBAaHUIO OpayHOTO JOrOBOpa C HMHOCTPAHHBIM 3JeMeHTOM. Kak
HATIOMHMHAET HAIlMOHAJbHBIA yueHbld H.PaxmankynmoBa [15], GONBIIMHCTBO OTHOIICHUN, KOTOPHIE
SIBJISTFOTCSI  4aCThI0 MEXKYHAPOJIHBIX CEMEHHBIX OTHOLIECHWH (...MMYIIECTBEHHbIE U JIMYHBIC
HEUMYIIECTBEHHbIE OTHOIICHUS MEXIYy CyNpyramu, OpayHbli JOrOBOpP... M T.O.) OCTAJIHUCh BHE
BHHUMaHUs 3aKoHoAaTeNs. Takke 3aKOHOAATEN0 He00X0IMMO PAaCKPBITh CYTh MOHATHS «MHOCTPAHHBIN
9JIEMEHT» M JaTh OTBET Ha BOMPOC NMPUMEHUMOTrO MpaBa K HUMYUIECTBEHHBIM OTHOLICHHSIM MEXIY
CyNpyraMu, OCJOKHEHHOTO HHOCTPAHHBIM 3jieMeHTOM. Emie ogHUM U3 MepBOOYEpeAHBIX 3adad
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HpaBOBeI[OB ABJIACTCA ITOBBIIICHUC HpaBOBOﬁ I‘paMOTHOCTI/I HACCJICHUA 110 HOBOI[y HpI/IMeHeHI/ISI
OpayHOTO JOTOBOPA B LIECJIOM.
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